
built within the utility rate base or an unregulated portfolio. 
“The project financing market has re-opened,” Nastro says.

“Liquidity has improved substantially in the capital markets, as
project investors seek new and diversified asset classes. And as a
result, clean energy is dominating the project debt pipeline.”

long lead time for other base-load con-
struction options, such as nuclear and
coal gasification.

“When the economy rebounds,
electricity demand likely will be right
back where it was before the recession,”
Napolitano says. “Many coal plants
have fallen out of the queue, and some-
thing needs to fill the gap. At today’s
prices, that something is CCGT.”

The most recent EIA Annual Energy
Outlook anticipates more than 20 GW will be built through
2020, and by some estimates more than half that amount
already has begun development. Because they’re so competitive
in an environmentally constrained power market, gas-fired proj-
ects are well positioned to obtain financing, whether they’re

U tilities, long accustomed to regulation by
FERC and state PUCs, now face extensive
regulation of their energy trading activi-

ties by the Commodity Futures Trading Commis-
sion (CFTC). Under the Wall Street Reform and
Consumer Protection Act—commonly known as
Dodd-Frank—signed into law July 21, 2010,
energy swap contracts may be subject to new cap-
ital, margin, reporting, business conduct, and other
requirements that likely will increase their trading
costs and create new compliance concerns.

Utilities and other energy companies should
be particularly interested in the scope and appli-
cability of an end-user exemption tied to the hedg-
ing of “commercial risk”—a term that’s expected
to be further defined in one of the more than 60
implementing rulemakings the CFTC will be
undertaking within the next year. Close monitor-

ing of these rulemakings will be important for any
company trading in energy contracts to ensure
compliance with the final CFTC requirements.

Capital and Margin Requirements
Under Dodd-Frank, all standardized “swaps”

(broadly defined to include virtually all derivative
contracts except already-regulated futures) must
be submitted for clearing to a derivatives clearing
organization and executed on a swap execution
facility or designated contract market. Clearing
organizations will be required to impose margin
requirements and other risk-control mechanisms
on participants—effectively tying up cash and
capital of participants and increasing the costs of
trading. Nonetheless, an exception from the clear-
ing requirement and its attendant burdens is avail-
able for swaps in which one of the counterparties
isn’t a “swap dealer” or “major swap participant;”
is using swaps to hedge or mitigate commercial
risk; and provides certain required notification to
the CFTC. Note, then, that even if utilities qualify
for the exemption, they still must comply with a
new notification requirement, to be further defined
by the CFTC.

Comprehensive Regulation
The act subjects entities that qualify as “swap

dealers” or “major swap participants” to compre-
hensive regulation by the CFTC, including regis-
tration, reporting, recordkeeping, business
conduct, and independent capital and margin
requirements.A swap dealer is an entity that holds
itself out as a dealer or makes a market in swaps
or “regularly enters into swaps with counterpar-
ties as an ordinary course of business for its own
account,” subject to a de minimis exception.

A “major swap participant” is an entity that
meets certain qualitative criteria involving the cre-
ation of systemic risk or that maintains a “sub-
stantial position” (a term to be further defined) in
swaps, exclusive of hedging commercial risk.
Thus, the commercial hedging exemption has
additional significance, and those looking to qual-
ify for this exemption should be prepared to sub-
stantiate the hedging character of their
transactions to the CFTC. Nevertheless, even
traders who avoid regulation as major swap par-
ticipants or swap dealers likely will experience
increased costs passed on by those who qualify
as such entities.

Reporting and Recordkeeping
Dodd-Frank requires swaps not accepted for

clearing to be reported to either a “swap data
repository” or the CFTC. Swap dealers and major
swap participants will be responsible for such
reporting, but in swaps in which neither party is
such an entity, one party must nonetheless take
on the reporting duty.

Energy Trading Under
Dodd-Frank
Wall Street reform hits the utility business.
BY JONATHAN W. GOTTLIEB AND NATHAN E. ENDRUD

Jonathan Gottlieb (jwg@leonard.com) and
Nathan Endrud (nathan.endrud@leonard.
com) are attorneys in the national energy
practice group at the law firm Leonard,
Street and Deinard.
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“This might end up being
one of the biggest years
ever for equity issuance
among utility companies.”
John Lange, Barclays Capital
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M&A Synergy

The same market trends that favor construction of new CCGT
plants also make existing gas-fired capacity more attractive; the
previous glut of gas-fired power seems likely to disappear in many
regions as more coal plants retire and as electricity consumption
rises. And indeed, many recent M&A transactions have revolved
around existing gas-turbine capacity—including individual
plants and also entire portfolios. Examples include Constella-
tion’s offer to acquire the bankrupt Boston Generating; Black-
stone’s planned acquisition of Dynegy and subsequent sale of
several gas-fired plants to NRG; and Calpine’s $1.65 billion buy-
out of the former Conectiv generating assets owned by PEPCO.

“We’re seeing acquisitions happen where it’s cheaper to buy
than build,” says John McConomy, a lead partner at Pricewa-
terhouse Coopers LLP. “We’ll see a significant number of mer-
chant plant sales in the next 15 months or so. This is driven by
timing. When the economy went bad, commodity prices and
industrial demand went down, and the owners of plants that
were only five or six years old didn’t have what they needed to
finance their debt.”

Now, strategic buyers and some private equity and institu-
tional investors are buying generating assets while they’re still
relatively cheap—especially, but not only, gas-fired plants.

“Across the generation sector, valuations have been down in
large part because of the cost of gas,” says Bill Lamb, a partner
at Dewey & LeBoeuf. 

In recently announced transactions, for example, CCGT
plants have been valued between $300 and $500 a kilowatt—a
huge bargain considering new capacity can cost $1,200 or more
to build.

“Companies are buying merchant plants at half cost today,
and getting ahead of the demand curve,” Napolitano says.
“They’re making a bet that capacity tightness will drive power
prices up, and they’ll see a fair return for their investment.”

The value of generating assets also has factored into strategic
deals involving companies such as Sempra Energy, which in
late September announced a deal to sell its RBS-Sempra Com-
modities joint venture to Singaporean commodities trading
company Noble Group Ltd. At press time, Sempra was negoti-
ating to sell its Connecticut-based wholesale power and gas
business. The sales are part of Sempra’s strategy to exit the com-
modities business. 

“Companies are unlocking value by reducing their overall
risk profile, with an emphasis on business model clarity,” Nas-
tro says. “Hybrid companies continue to review their business
mix, with a focus on non-core assets, in order to make sure

they’re fairly valued in the equity
market.”

Additionally, many recent
M&A deals seem aimed at
reducing risks through market
diversification, and capturing
scale economy and cost synergy.
Examples include the mergers
of integrated utilities FirstEn-
ergy and Allegheny, as well as
merchant generators Mirant
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Although the mechanisms for reporting aren’t
yet in place, swaps open as of Dodd-Frank’s
enactment will be subject to reporting, and the
CFTC must issue an interim rule for such report-
ing by Oct. 19, 2010. In addition, detailed record-
keeping requirements will apply to “large swap
traders”—the subject of yet another CFTC rule-
making.

Position Limits
Utilities with large trading positions might be

affected by position limits under Dodd-Frank. The
act requires swap execution facilities and desig-
nated contract markets to adopt position limits

on swap contracts “as is necessary and appro-
priate,” and some swaps also might be subject
to aggregate position limits, to be set by the CFTC
across several kinds of contracts within com-
modities.

Implementation
While utilities and other swap traders must

prepare for the new regulatory regime that the
CFTC is required to implement over the next year,
Dodd-Frank allows entities to petition the CFTC to
operate under the previous regulatory regime for
an additional period of up to one year. Such peti-
tions were due on or before Sept. 20, 2010.

Dodd-Frank drastically changes the landscape
of transacting in derivative energy contracts. Min-
imizing costs and avoiding compliance issues
requires those engaging in such transactions to
remain informed and take appropriate steps as
the CFTC implements Dodd-Frank. �

Although the mechanisms 
for reporting aren’t yet in
place, swaps open as of 
Dodd-Frank’s enactment 
will be subject to reporting.

“Issuers are getting some of the
lowest all-in rates on borrowing
that we’ve ever seen. CFOs and
financial teams are taking
advantage of that.”
Tim Kingston, Goldman Sachs
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